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Introduction

The Inspector of Custodial Services (ICS) is an independent statutory authority that was established to
inspect and report on custodial operations in NSW. This document, entitled Framework of Custodial
Inspections, describes the manner in which the office operates and the way in which the work is carried out.

The legislative framework for inspection work is outlined, along with the purpose and focus of the ICS.
The roles and responsibilities of the Inspector are also defined.

In addition to this document, the office has developed a Procedural Manual that sets out the mechanics
of how inspections are carried out. This Procedural Manual is an internal resource for staff of the Inspector
to draw on when designing, planning, implementing and reporting on inspections. It describes the
inspection architecture and the technical aspects of inspection practice, as well as critical issues related
to information management and security.

In the interests of transparency and accountability, this document is published on the Inspector’s website
and the Inspector encourages all interested parties to familiarise themselves with the work of our office.

Purpose

The purpose of the ICS is to provide independent scrutiny of the conditions, treatment and outcomes for
adults and young people in custody, and to promote excellence in custodial professional practice.

Inspection mandate

Legislative basis

Section 6 of the Inspector of Custodial Services Act 2012 (the Act) details the functions of the Inspector
listed below:

(1) The principal functions of the Inspector are as follows:

(a) to inspect each custodial centre (other than juvenile justice centres and juvenile correctional
centres) at least once every 5 years,

b
c
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to inspect each juvenile justice centre and juvenile correctional centre at least once every 3 years,

-

to examine and review any custodial service at any time,

=

to report to Parliament on each such inspection, examination or review,

(
(
(
(
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to report to Parliament on any particular issue or general matter relating to the functions of the
Inspector if, in the Inspector’s opinion, it is in the interest of any person or in the public interest to
do so,

(f) to report to Parliament on any particular issue or general matter relating to the functions of the
Inspector if requested to do so by the Minister,

(g) to include in any report such advice or recommendations as the Inspector thinks appropriate
(including advice or recommendations relating to the efficiency, economy and proper
administration of custodial centres and custodial services),

(h) to oversee Official Visitor programs conducted under the Crimes (Administration of Sentences)
Act 1999 and the Children (Detention Centres) Act 1987,

(i) to advise, train and assist Official Visitors in the exercise of the functions conferred or imposed
on them under those Acts,

(j) such other functions as may be conferred or imposed on the Inspector under this or any other Act.
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(2) The functions of the Inspector may be exercised on the Inspector’s own initiative, at the request of the
Minister or in response to a reference by the Joint Committee or any public authority or public official.

The powers of the Inspector are defined at s.7 & s.8 of the Act:

s.7 Powers of Inspector
The Inspector in the exercise of the Inspector’s functions:

(a) is entitled to full access to the records of any custodial centre (including health records) and may
make copies of, or take extracts from, those records and may remove and retain those copies or
extracts, and

(b) may visit and examine any custodial centre at any time the Inspector thinks fit, and

(c) may require custodial centre staff members to supply information or produce documents or
other things relating to any matter, or any class or kinds of matters, concerning a custodial
centre’s operations, and

(d) may require custodial centre staff members to attend before the Inspector to answer questions
or produce documents or other things relating to a custodial centre’s operations, and

(e) may refer matters relating to a custodial centre to other appropriate agencies for consideration or
action, and

(f) is entitled to be given access to persons in custody, detained or residing at any custodial centre
for the purpose of communicating with them.

s.8 Incidental Powers

The Inspector has power to do all things necessary to be done for or in connection with, or reasonably
incidental to, the exercise of the Inspector’s functions. Any specific powers conferred on the Inspector by
this Act are not taken to limit by implication the generality of this section.

Philosophy of the Office

In addition to the purpose and powers of the Inspector as detailed in the legislation, the Inspector

also has a responsibility to ensure that ethical and correct practice is observed across the custodial
environment in NSW. These values focus on ‘what matters’ in custodial settings and are documented in
the office’s Inspection Standards.

In keeping with this philosophy, the Inspector sees the need to highlight good practice, where it occurs,
as equally important to the ability to identify and report on deficiencies and areas for improvement.

Effective inspection requires mutual respect and understanding between the inspectors and those being
inspected; the approach of the ICS is to “inspect with, not at”.
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Key instruments

There are two key tools that are used by the office to conduct inspections. The Inspection Standards
(the Standards) and the Inspection Manual (the Manual) were developed from a range of international and
domestic legislation, standards and research.!

The Standards are published criteria that guide inspections. They include best practice standards of
treatment of inmates and conditions in a centre. The office has Standards for both Adults and Juveniles
in custody.

The Manual is an internal resource for staff of the Inspector to draw on when designing, planning,
implementing and reporting on inspections. It sets out technical aspects of inspection practice.

The Standards were developed in consultation with Corrective Services NSW (CSNSW) and Juvenile
Justice NSW (JUNSW) to ensure their transparency and relevence. This consultative approach also
ensures that the structure of the Inspector’s Standards complements the relevant internal procedures of
the agencies that are involved in working with the Inspector.

In addition to the Standards and the Manual, the Inspector has developed Memoranda of Understanding
with relevant overisight agencies to define roles and responsibilities and avoid duplication of efforts.

Key performance indictors

The key performance indicators (KPIs), as developed by the Inspector and provided to Parliament during
the first year of the office’s operation are:

KPI 1 Parliament, Attorney General and Minister for Justice and other key stakeholders are informed
about the performance of Custodial Centres and Services.

Goal 100% compliance in the execution of the Principal Functions of the Inspector as detailed in s.6 of
the Act.

KPI 2 Corrective Services NSW and Juvenile Justice NSW accept the recommendations of inspection
reports.

Goal 90% of the recommendations in inspection reports are accepted by Corrective Services NSW and
Juvenile Justice NSW.

During a review of the office’s work at the end of two years of operation, the Inspector developed
additional KPIs that may be used to assess the work of the office in the future. These are set out below:

Indicator

Number of liaison visits conducted

Number of centres inspected

Number of reports tabled

% of recommendations accepted (adult)

% of recommendations accepted (juvenile)

The data associated with each of these key performance indicators is reported in this Annual Report of
the Inpector and will provide a benchmark against which future work may be assessed.

T See Appendix 1 for a list of relevant legislation and international conventions.
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What is inspection?

Inspection is an integral part of the accountability process to check whether services are meeting agreed
standards and requirements, and the needs of users. While inspections differ according to their context,
there are three broad types of inspection:

Type 1 assesses whether basic standards are being met

Type 2 uses more detailed performance indicators to assess to what extent a service provider is
meeting identified standards

Type 3 moves beyond checking compliance to place emphasis on whether the needs of the users of the
service are being met. This type of inspection requires a thorough understanding of the needs
of the users in order to evaluate how effective the performance indicators are that are being
measured

While all three inspection types will be used by the Inspector, an emphasis will be placed on the more
detailed Type 3. This focus on the improvement of the quality of service requires an inspection approach
centred on outcomes that truly reflect the needs of service users. This is particularly important in areas
such as quality and culture, a sense of which cannot be captured by policies and procedures and by
quantitative inputs, such as staffing levels.

What is custodial inspection?

The nature of the custodial environment, operating with a natural imbalance of power between the state
and confined individuals, means that there is significant potential for this power to be abused. The closed
nature of custodial facilities and the absence of transparency of what happens within them, means that
external oversight is essential.

Custodial inspection is qualitatively different from that which takes place in other public service regulatory
settings. Custodial inspection is a proactive model of inspection which is directed at prevention of
undesirable behaviour or outcomes. It aims to scrutinise the whole environment of the custodial setting,
including its moral or social climate, and the extent to which the custodial experience is marked by
decency and humanity, or its absence.

The focus of custodial inspection is on the conditions in custodial facilities, and how the processes and
outcomes are working for the benefit of those who are detained. Inspections are also an opportunity to
reveal, commend and share good practice by pointing out custodial facilities and services that are both
humane and effective.

The Inspector examines the nature and outcomes of the custodial experience for adult inmates and
young people in custody against the Standards.

In addition to the scheduled inspections that are required by the legislation, sporadic incidents may occur
which attract intense examination and attention, especially in the media. The Inspector will look into any
issues such as these that might arise and provide the appropriate report on this action.
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Risks of inspection

For independent inspection to be a feature of sound custodial practice, there is a need to be wary of the
pitfalls of inspection for both the Inspector and key stakeholders of the inspection process. Some of
these are described in the table below:

Risk Mitigating strategy

Resistance from organisations Ensure stakeholders are aware of and understand the legislative
This may include objections to mandate, inspections standards, objectives and process. Take a
inspection standards and processes, consultative approach, acknowledge good practice and initiatives,

disputation over findings or a reluctance | @nd make realistic recommendations.
to implement recommendations

Ritual compliance Foster buy-in at appropriate levels; develop and maintain
Rather than resist, organisations that cohesive relationships with agencies at all levels. Ensure
are being inspected may simply go inspection is undertaken with an understanding of the
through the motions of co-operation. constraints of the context.

There may be stated intentions to heed
inspectors’ advice, but no real intention
to put it into practice

Intellectual arrogance Many staff in agency head offices and at Custodial Centres have
Taking a ‘know-it-all’ attitude a deep understanding of inmates and young people, the nature
of incarceration and its impact; inspection officers need to listen
to them and respect their expertise.

Clouded judgement Maintain a frank and fair outlook when judging against standards —
Inspection teams may compromise even if this is seen as a criticism of policy. Pay due consideration
their professional distance and to all users. Take an unprejudiced approach to primary research
independence. and ensure independent judgement in formulating analysis.

Use of outdated standards The Inspector must ensure that the Standards are dynamic

documents, which reflect developments in international standards
and norms and professional practice in the custodial setting.
Inspection officers must maintain relevant knowledge and should
ensure that they consult with the users of custodial services.

Goal displacement The Inspector does share commmon interests with agencies.
Misdirection of the Inspector’s efforts The Inspection team needs to listen to and respect the expertise
towards compliance — rather than of those involved in the inspection areas. The Inspector should
towards dialogue, cooperation and avoid becoming too operationally involved or prescriptive in his
prevention. Potential for intrusion into recommendations. The Inspector must maintain the right to
policy arenas. reply for those affected by the report and its recommendations
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What do we inspect?

Inspections are to be targeted at the areas of high risk or low quality of life in the custodial enterprise.
Inspections may be initiated based on a theme, or directed at a specific centre based on an assessed
risk or poor performance, or by direction of the Minister of Corrections.

Theme-based inspections allow for several centres to be inspected and comparisons to be drawn across
an identified theme or practice. The office consults a range of stakeholders including the inspected
agencies, Official Visitors, the Ombudsman and non-government service providers. When prioritising
inspection themes and centres for examination a prospective inspection schedule is published on the ICS
website.

In addition to examining correctional centres, the Inspector can inspect and report on court cells on an
annual basis.The Inspector also conducts liaison visits to centres to establish the profile of the office and
provide the opportunity for information sharing. These liaison visits are an essential part of developing
positive stakeholder relations.

Coordination

The agencies subject to inspection by the Insector of Custodial Services may also be the subject

of inspection by a committee of the NSW Parliament, the Auditor General, the Ombudman or by
consultants commissioned by central agencies. In addition, the agency may have its own Compliance
and Quality Assurance processes underway at any point in time. The Inspector endeavours to coordinate
its inspection schedule and activies with those of these other agencies.

Centres to be inspected

Centres to be examined under a particular inspection theme are determined in consultation with the
agencies and prioritised to meet the Inspector’s legislative mandate. This selection process is informed
by preliminary data analysis, onsite scoping and input from the Official Visitors reports.

Liasion visits

Effective inspection requires mutual respect and understanding between the inspectors and those being
inspected. Accordingly, it is important for the staff of CSNSW and JUNSW to be comfortable with the
idea of independent custodial inspection and with the staff of the ICS. Equally, it is important for the
inspection staff to have a detailed understanding of the custodial system and a familiarity with each
centre within the system. Liaison visits are an integral part of developing good rapport between the
Inspector’s staff and staff at the correctional centres and juvenile justice centres.
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Appendix 1

The inspection criteria as detailed in the Inspection Standards, are based not on minimum auditable
standards, but on best practice drawn from international human rights and other standards and norms as
they apply to custodial settings. These include, but are not limited to:

American Bar Association Standards for Criminal Justice on the Treatment of Prisoners Third Edition 20710
American Correctional Association Standards for Adult Correctional Institutions 2003

Australian Human Rights Commission, ‘Information concerning Australia and the Convention on the
Rights of the Child’, 2011

Basic Principles for the Treatment of Prisoners 1990

Body of Principles for the Protection of Persons Under Any Form of Detention or Imprisonment 1988
Committee for the Prevention of Torture — The Standards 2006

Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (CAT) 1987
Convention on the Elimination of Discrimination Against Women 1979

Convention on the Rights of the Child 1989

European Prison Rules 2006

International Centre for Prison Studies Human Rights Approach to Prison Management Second
Edition 2009

International Covenant on Civil and Political Rights 1976

International Covenant on Economic, Social and Cultural Rights 1976

NSW Government, ‘Keep them Safe: A shared approach to child wellbeing’, 2009
Revised Standard Guidelines for Corrections in Australia 2004

Royal Commission into Aboriginal Deaths in Custody, 1987-1991

Standard Minimum Rules for the Treatment of Prisoners 1955

United Nations Declaration on the Rights of Indigenous Peoples 2007

United Nations Declaration on the Rights of the Child

United Nations Rules for the Protection of Juveniles Deprived of their Liberty 1990

United Nations Rules for the Treatment of Women Prisoners and Non-Custodial Measures for Women
Offenders (the Bangkok Rules) 2010

United Nations Standard Minimum Rules for the Administration of Juvenile Justice (The Beijing Rules) 1985

Universal Declaration of Human Rights 1948
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APPENDIX 2

Inspector of Custodial Services Act 2012
As at 20 May 2014

Long title
An Act to provide for an Inspector of Custodial Services; and for other purposes.

Part 1 — Preliminary

1 Name of Act
This Act is the Inspector of Custodial Services Act 2012.

2 Commencement
This Act commences on a day or days to be appointed by proclamation.

3 Definitions

(1) In this Act: "Corrective Services NSW” means that part of the Department comprising the
group of staff who are principally involved in the administration of the Crimes (Administration of
Sentences) Act 1999. "custodial centre” means the following:

(@) a correctional centre (including a juvenile correctional centre, a managed correctional centre
and a periodic detention centre),

(b) a residential facility,
(c) atransitional centre,
(d) ajuvenile justice centre,

but does not include any police station or court cell complex that is not managed by Corrective
Services NSW or Juvenile Justice. "custodial centre staff member” means any person employed or
engaged to provide custodial services (whether they are employed or engaged at a custodial centre or
elsewhere). “custodial service” means the following:

(@) the management, direction, control or security of a custodial centre,

(b) the security, management, control, safety, care or welfare (including health care) of persons in
custody, detained or residing at a custodial centre,

(c) the transport of persons in custody or otherwise detained to or from a custodial centre by or
on behalf of Corrective Services NSW or Juvenile Justice,

but does not include any function of, or service provided by, the NSW Police Force, the Serious
Offenders Review Council, the Serious Young Offenders Review Panel or the State Parole Authority.
“Department” means the Department of Attorney General and Justice. "function” includes a
powet, authority or duty, and “exercise” a function includes perform a duty. ”Inspector” means

the Inspector of Custodial Services, appointed under this Act. "Joint Committee” means the

joint committee called the Committee on the Office of the Ombudsman and the Police Integrity
Commission constituted under the Ombudsman Act 1974. “Juvenile Justice” means that part of
the Department comprising the group of staff who are principally involved in the administration of the
following Acts:
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(@) the Children (Community Service Orders) Act 1987,
(b) the Children (Detention Centres) Act 1987,
(c) the Children (Interstate Transfer of Offenders) Act 1988,

and includes the group of staff within the Department who are known as the Juvenile Justice Branch.
“juvenile justice centre” means a detention centre within the meaning of the Children (Detention
Centres) Act 1987. "member of staff” of the Inspector means a person employed or engaged under
section 5. ”Official Visitor” means an Official Visitor within the meaning of the Crimes (Administration
of Sentences) Act 1999 or the Children (Detention Centres) Act 1987.

(2) The following terms used in this Act have the same meanings as in the Crimes (Administration of
Sentences) Act 1999, except in so far as they are defined differently in this Act or the context or
subject-matter otherwise indicates or requires:

a

~

correctional centre,

c

juvenile correctional centre,

managed correctional centre,

2

periodic detention centre,

()

residential facility,

/\/\/\/6/\/\
-

=5
=

Serious Offenders Review Council,
g) State Parole Authority,
h) transitional centre.

(8) Notes included in this Act do not form part of this Act.

Part 2 - Inspector of Custodial Services
Division 1 — Appointment and staff of Inspector of Custodial Services
4 Inspector of Custodial Services

(1) The Governor may appoint an Inspector of Custodial Services.

(2) A person is not to be appointed as Inspector until:

(@) a proposal that the person be so appointed has been referred to the Joint Committee under
section 18, and

(b) the period that the Committee has under that section to veto the proposed appointment has
ended without the Committee having vetoed the proposed appointment or the Committee
notifies the Minister that it has decided not to veto the proposed appointment.

(8) A person may be proposed for appointment on more than one occasion.
(@) In this section, “appointment” includes re-appointment.

(5) Schedule 1 contains provisions relating to the Inspector.

5 Staff of Inspector

(1) Staff may be employed under Chapter 1A of the Public Sector Employment and Management Act
2002 to assist the Inspector.

(2) The Inspector may engage persons as consultants to the Inspector or to perform services for the
Inspector.
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(8) The Inspector may arrange for the use of the services of:
(@) any staff or facilities of a Division of the Government Service or a local or public authority, or

(b) any staff who are employed by or for or assigned to the person who is the Inspector, in his or
her capacity as the holder of some other position (for example, as a Judge).

(4) The Division Head of a Division in which staff of the Inspector are employed may delegate to the
Inspector or a member of staff of the Inspector any of the Division Head’s functions under the
Public Sector Employment and Management Act 2002 with respect to those staff (other than this
power of delegation).

(5) Such provisions of this Act as are prescribed by the regulations apply to persons referred to in
subsections (1)-(4) in the same way as they apply to staff of the Inspector, with any necessary
adaptations and with such modifications as are prescribed.

Division 2 - Functions and powers of Inspector of Custodial Services
6 Principal functions of Inspector
(1) The principal functions of the Inspector are as follows:

(@) toinspect each custodial centre (other than juvenile justice centres and juvenile correctional
centres) at least once every 5 years,

b) to inspect each juvenile justice centre and juvenile correctional centre at least once every 3 years,
c) to examine and review any custodial service at any time,
(d) to report to Parliament on each such inspection, examination or review,

(e) to report to Parliament on any particular issue or general matter relating to the functions of the
Inspector if, in the Inspector’s opinion, it is in the interest of any person or in the public interest
to do so,

(f) to report to Parliament on any particular issue or general matter relating to the functions of the
Inspector if requested to do so by the Minister,

(g) toinclude in any report such advice or recommendations as the Inspector thinks appropriate
(including advice or recommendations relating to the efficiency, economy and proper
administration of custodial centres and custodial services),

(h) to oversee Official Visitor programs conducted under the Crimes (Administration of
Sentences) Act 1999 and the Children (Detention Centres) Act 1987,

() to advise, train and assist Official Visitors in the exercise of the functions conferred or
imposed on them under those Acts,

() such other functions as may be conferred or imposed on the Inspector under this or any other
Act.

(2) The functions of the Inspector may be exercised on the Inspector’s own initiative, at the request of
the Minister or in response to a reference by the Joint Committee or any public authority or public
official.
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7 Powers of Inspector
The Inspector in the exercise of the Inspector’s functions:
(@) is entitled to full access to the records of any custodial centre (including health records) and

may make copies of, or take extracts from, those records and may remove and retain those
copies or extracts, and

(b) may visit and examine any custodial centre at any time the Inspector thinks fit, and

(c) may require custodial centre staff members to supply information or produce documents or
other things relating to any matter, or any class or kind of matters, concerning a custodial
centre’s operations, and

(d) may require custodial centre staff members to attend before the Inspector to answer questions
or produce documents or other things relating to a custodial centre’s operations, and

(e) may refer matters relating to a custodial centre to other appropriate agencies for consideration
or action, and

(f) is entitled to be given access to persons in custody, detained or residing at any custodial
centre for the purpose of communicating with them.

8 Incidental powers

The Inspector has power to do all things necessary to be done for or in connection with, or reasonably
incidental to, the exercise of the Inspector’s functions. Any specific powers conferred on the Inspector by
this Act are not taken to limit by implication the generality of this section.

Division 3 - Relationship of Inspector with other agencies
9 Relationship with Corrective Services NSW, Juvenile Justice and Justice and Forensic
Mental Health Network

(1) The Inspector and the Director-General of the Department may enter into arrangements regarding
the exercise of the Inspector’s functions in relation to Corrective Services NSW and Juvenile
Justice.

(2) The Inspector and the Chief Executive of the Justice and Forensic Mental Health Network may enter
into arrangements regarding the exercise of the Inspector’s functions in relation to that Network.

10 Relationship with Ombudsman
(1) The Inspector and the Ombudsman may enter into arrangements regarding:

(@) matters the subject of a complaint, inquiry, investigation or other action under the
Ombudsman Act 1974 about which the Ombudsman will notify the Inspector, and

(b) matters about which the Inspector will notify the Ombudsman that could be made the subject
of such a complaint, inquiry, investigation or other action, and

(c) the handling of reviews, inspections, investigations or other matters by the Inspector that
could be dealt with by the Ombudsman under that Act.

(2) The Inspector and the Ombudsman are empowered and required to exercise their functions in
conformity with any relevant arrangements entered into under this section.
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11 Relationship with ICAC

(1) The Inspector has the same duty to report to the Independent Commission Against Corruption
(“the ICAC”) any matter that the Inspector suspects on reasonable grounds concerns or may
concern corrupt conduct as the principal officer of a public authority has under section 11 of the
Independent Commission Against Corruption Act 1988.

(2) The Inspector must not exercise functions in relation to any such matter unless authorised to do
S0 by arrangements entered into under this section.

(8) The Inspector and the ICAC may enter into arrangements regarding:

(@) matters about which the ICAC will notify the Inspector where the ICAC suspects misconduct
of a custodial centre staff member exists, and

(b) the handling of matters by the Inspector that may involve misconduct of a custodial centre
staff member and that could be dealt with by the ICAC under that Act.

(4) The Inspector and the ICAC are empowered and required to exercise their functions in conformity
with any relevant arrangements entered into under this section.

Division 4 - Reports by Inspector

12 Annual reports to Parliament
(1) The Inspector is required to make, within the period of 4 months after 30 June in each year, a
report to Parliament of the Inspector’s operations during the year ended on that 30 June.
(2) A report by the Inspector under this section must include the following:

(@) a description of the Inspector’s activities during that year in relation to each of the Inspector’s
principal functions,

(b) an evaluation of the response of relevant authorities to the recommendations of the Inspector,

(c) any recommendations for changes in the laws of the State, or for administrative action,
that the Inspector considers should be made as a result of the exercise of the Inspector’s
functions.

13 (Repealed)

14 Furnishing of draft reports to Minister and others

(1) The Inspector is to provide the Minister with a draft of each report to Parliament to be made by
the Inspector under this Act and give the Minister a reasonable opportunity to make submissions,
either orally or in writing, in relation to the draft report.

(2) The Inspector must not make a report to Parliament under this Act that sets out an opinion that is,
either expressly or impliedly, critical of a Division of the Government Service (other than an opinion
critical of Corrective Services NSW or Juvenile Justice) or any person unless the Inspector has
afforded the following persons the opportunity to make submissions, either orally or in writing, in
relation to the matter:

(@) if the opinion relates to a Division of the Government Service--the Division Head,
(b) if the opinion relates to another person--the person.

(8) The Inspector is not bound to amend a report in light of any submissions made by the Minister, a
Division Head or other person, but must:
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(@) before finalising a report, consider any such submissions before the report is furnished to the
Presiding Officers, and

(b) include in the report a statement that the Minister, the Division Head or other person
concerned has made submissions in relation to the Inspector’s draft report.

15 Public interest considerations

(1) The Inspector must not disclose information in a report to Parliament if there is an overriding
public interest against disclosure of the information.

(2) Thereis an “overriding public interest against disclosure” of information for the purposes of
this Act if (and only if) there are public interest considerations against disclosure and, on balance,
those considerations outweigh the public interest considerations in favour of disclosure.

(3) There are public interest considerations against disclosure of information for the purposes of
this Act if disclosure of the information could reasonably be expected to have one or more of the
following effects (whether in a particular case or generally):

(@) prejudice the supervision of, or facilitate the escape of, any person in lawful custody or
detention,

(b) prejudice the security, discipline or good order of any custodial centre,

(c) prejudice national security (within the meaning of the National Security Information (Criminal
and Civil Proceedings) Act 2004 of the Commonwealth),

(d) reveal or tend to reveal the identity of an informant or prejudice the future supply of
information from an informant,

(e) identify or allow the identification of a person who is or was detained at a juvenile justice
centre or in custody in a juvenile correctional centre,

(f) endanger, or prejudice any system or procedure for protecting, the life, health or safety of any
person who is in custody, detained or residing at a custodial centre (including but not limited
to systems or procedures to protect witnesses and other persons who may be separated
from other persons at the centre for their safety),

(g) identify or allow the identification of a custodial centre staff member or endanger, or prejudice
any system or procedure for protecting, the life, health or safety of such a staff member.

4) A determination as to whether there is an overriding public interest against disclosure of
information is to be made in accordance with the following principles:

(@) The fact that disclosure of information might cause embarrassment to, or a loss of confidence
in, the Government is irrelevant and must not be taken into account.

(b) The fact that disclosure of information might be misinterpreted or misunderstood by any
person is irrelevant and must not be taken into account.

16 Provisions relating to reports to Parliament

(1A) Any report to Parliament made by the Inspector under this Act is to be made by furnishing the
report to the Presiding Officer of each House of Parliament.

(1) A copy of a report furnished to the Presiding Officer of a House of Parliament under this Part is to
be laid before that House within 15 sitting days of that House after it is received by the Presiding
Officer.
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(2) The Inspector may include in a report a recommendation that the report be made public
immediately.

(8) If areport includes a recommendation by the Inspector that the report be made public
immediately, a Presiding Officer of a House of Parliament may make it public whether or not that
House is in session and whether or not the report has been laid before that House.

(4) If such areport is made public by a Presiding Officer of a House of Parliament before it is laid
before that House, it attracts the same privileges and immunities as if it had been laid before that
House.

(5) A Presiding Officer need not inquire whether all or any conditions precedent have been satisfied
as regards a report purporting to have been made and furnished in accordance with this Act.

(6) If the report is an annual report under section 12 and a House of Parliament is not sitting when
the Inspector seeks to make the report to that House, the Inspector may furnish the report to the
Clerk of that House of Parliament rather than the Presiding Officer of that House.

(7) A report presented under subsection (6):
(@) is, when furnished to the Clerk and for all purposes, taken to have been made to the House, and

b) may be printed by authority of the Clerk of the House, and

O

(
(c) if so printed, is taken to be a document published by or under the authority of the House, and
(d) is to be recorded:

(i) in the case of the Legislative Council--in the Minutes of the Proceedings of the Legislative
Council, and

(i) in the case of the Legislative Assembly--in the Votes and Proceedings of the Legislative
Assembly,

on the first sitting day of the House after receipt of the report by the Clerk.

Part 3 — Parliamentary Joint Committee
17 Oversight of functions of Joint Committee
(1) The Joint Committee has the following functions under this Act:
(@) to monitor and to review the exercise by the Inspector of the Inspector’s functions,

(b) to report to both Houses of Parliament, with such comments as it thinks fit, on any matter
appertaining to the Inspector or connected with the exercise of the Inspector’s functions to
which, in the opinion of the Joint Committee, the attention of Parliament should be directed,

(c) to examine each annual and other report to Parliament of the Inspector and report to both
Houses of Parliament on any matter appearing in, or arising out of, any such report,

(d) to report to both Houses of Parliament any change which the Joint Committee thinks
desirable to the functions, structures and procedures of the Inspector,

(e) to inquire into any question in connection with the Inspector’s functions which is referred to it
by both Houses of Parliament, and report to both Houses on that question.

(2) Nothing in this Part authorises the Joint Committee:

(@) to investigate a matter relating to particular conduct, or
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(b) to reconsider a decision to investigate, not to investigate or to discontinue investigation of a
particular complaint, or

(c) to reconsider the findings, recommendations, determinations or other decisions of the
Inspector in relation to a particular investigation or complaint in relation to any particular
conduct the subject of a report.

(3) The functions of the Joint Committee may be exercised in respect of matters occurring before or
after the commencement of this section.

18 Power to veto proposed appointment of Inspector

(1) The Minister is to refer a proposal to appoint a person as Inspector to the Joint Committee and
the Committee is empowered to veto the proposed appointment as provided by this section.
The Minister may withdraw a referral at any time.

(2) The Joint Committee has 14 days after the proposed appointment is referred to it to veto the
proposal and has a further 30 days (after the initial 14 days) to veto the proposal if it notifies the
Minister within that 14 days that it requires more time to consider the matter.

(8) The Joint Committee is to notify the Minister, within the time that it has to veto a proposed
appointment, whether or not it vetoes it.

4) A referral or notification under this section is to be in writing.

Part 4 - Miscellaneous
19 Obstruction of Inspector
A person must not:

(@) without reasonable excuse, wilfully obstruct, hinder, resist or threaten the Inspector or a
member of staff of the Inspector in the exercise of functions under this Act, or

(b) without reasonable excuse, refuse or wilfully fail to comply with any lawful requirement of the
Inspector or a member of staff of the Inspector, or

(c) wilfully make any false statement to or mislead, or attempt to mislead, the Inspector or a
member of staff of the Inspector in the exercise of functions under this Act.

Maximum penalty: 50 penalty units or imprisonment for 12 months, or both.

20 Protection of complainant against retribution

(1) A person must not take or threaten to take detrimental action against another person because
that other person or any other person provides, or proposes to provide, information, documents
or evidence to the Inspector or a member of staff of the Inspector in the exercise of functions
under this Act. Maximum penalty: 50 penalty units or imprisonment for 12 months, or both.

(2) Itis a defence to a prosecution for an offence under this section if it is proved:

(@) that the provision, or proposed provision, of information, documents or evidence referred to in
subsection (1) on which the prosecution was based was made or proposed in bad faith, or

(b) that any material allegation concerned was known by the person making it to be false.

(3) In this section, “detrimental action” means action causing, comprising or involving any of the
following:
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injury, damage or loss,

ke

intimidation or harassment,

_

o

discrimination, disadvantage or adverse treatment in relation to employment,

e

dismissal from, or prejudice in, employment,

—

e

~

disciplinary proceedings.

21 Exercise of functions in other jurisdictions

(1) The Minister may enter into an arrangement with a Minister of another State or Territory providing
for the exercise, in the other State or Territory, of functions conferred on or delegated to the
Inspector or a member of staff of the Inspector under the law of the other State or Territory.

(2) The Inspector or member of staff, in the other State or Territory, may, in accordance with any such
arrangement, exercise functions under the law of the other State or Territory.

22 Protection from liability

A matter or thing done or omitted to be done by the Inspector, a member of staff of the Inspector or a
person acting under the direction of the Inspector does not, if the matter or thing was done or omitted
in good faith for the purpose of executing this or any other Act, subject the Inspector, staff member or
person so acting personally to any action, liability, claim or demand.

23 Delegation

The Inspector may delegate the exercise of any function of the Inspector under this Act (other than this
power of delegation) to:

(@) any member of staff of the Inspector, or
(b) any person, or any class of persons, authorised for the purposes of this section by the

regulations.

24 Nature of proceedings for offences

Proceedings for an offence under this Act or the regulations may be dealt with summarily before the
Local Court.

25 Disclosure of information

A person must not disclose any information obtained in connection with the administration or execution
of this Act (or any other Act conferring or imposing functions on the Inspector) unless that disclosure is
made:

(@) with the consent of the person from whom the information was obtained, or
(b) in connection with the administration or execution of this Act (or any such other Act), or

(c) for the purposes of any legal proceedings arising out of this Act (or any such other Act) or of
any report of any such proceedings, or

(d) in accordance with a requirement imposed under the Ombudsman Act 1974, or
(e) with other lawful excuse.

Maximum penalty: 10 penalty units.
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26 Sharing of information with Ombudsman

(1) The Inspector may, at any time, furnish to the Ombudsman information obtained by the Inspector
in discharging functions under this or any other Act if the Inspector is of the opinion that the
information relates to conduct that could be the subject of a complaint under the Ombudsman
Act 1974.

(2) The Ombudsman may at any time furnish to the Inspector information obtained by the
Ombudsman in discharging functions under the Ombudsman Act 1974 or any other Act if the
Ombudsman is of the opinion that the information relates to a custodial centre or a custodial
service that could be the subject of the exercise of the functions of the Inspector.

(8) However:

(@) the Inspector must not disclose information that could not otherwise be disclosed under this
Act or could not be obtained by the Ombudsman under the Ombudsman Act 1974 or any
other Act, and

(b) the Ombudsman must not disclose information that could not otherwise be disclosed under the
Ombudsman Act 1974 or could not be obtained by the Inspector under this or any other Act.

27 Regulations

(1) The Governor may make regulations, not inconsistent with this Act, for or with respect to any
matter that by this Act is required or permitted to be prescribed or that is necessary or convenient
to be prescribed for carrying out or giving effect to this Act.

(2) A regulation may create an offence punishable by a penalty not exceeding 100 penalty units.

28 Review of Act

(1) The Minister is to review this Act to determine whether the policy objectives of the Act remain valid
and whether the terms of the Act remain appropriate for securing those objectives.

(2) The review is to be undertaken as soon as possible after the period of 5 years from the date of
commencement of this Act.

(8) A report on the outcome of the review is to be tabled in each House of Parliament within 12
months after the end of the period of 5 years.

Schedule 1 Provisions relating to Inspector

1 Eligibility for appointment
The following persons are not eligible to be appointed as Inspector or to act in that office:
(@) a person who is a member of the Legislative Council or of the Legislative Assembly or is

a member of a House of Parliament or legislature of another State or Territory or of the
Commonwealth,

(b) a person who is, or has been within the previous 3 years, employed as a custodial centre staff
member,

(c) a person who is to any extent responsible for the management of, or who is employed at or in
connection with, a custodial centre,

(d) a person who has, or who has had, any interest in an agreement under Part 12 (Engagement
of contractors) of the Crimes (Administration of Sentences) Act 1999.
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2 Acting Inspector

(1) The Governor may, from time to time, appoint a person to act in the office of Inspector during
the iliness or absence of the Inspector. The person, while so acting, has all the functions of the
Inspector and is taken to be the Inspector.

(2) The Governor may, at any time, remove a person from the office to which the person was
appointed under this clause.

(8 A person while acting under this clause is entitled to be paid such remuneration (including travelling
and subsistence allowances) as the Governor may from time to time determine.

(4) For the purposes of this clause, a vacancy in the office of Inspector is taken to be an absence
from the office of Inspector.
3 Basis of office

(1) The office of Inspector may be a full-time or part-time office, according to the terms of appointment.

(2) The holder of a full-time office referred to in subclause (1) is required to hold it on that basis, except
to the extent permitted by the Governor.
4 Terms of office

(1) Subject to this Schedule, the Inspector holds office for such term not exceeding 5 years as may be
specified in the instrument of appointment, but is eligible (if otherwise qualified) for re-appointment.

(2) A person may not hold the office of Inspector for terms totalling more than 10 years.

5 Remuneration
The Inspector is entitled to be paid:

(@) remuneration in accordance with the Statutory and Other Offices Remuneration Act 1975, and

(b) such travelling and subsistence allowances as the Minister may from time to time determine.

6 Vacancy in office
(1) The office of Inspector becomes vacant if the holder:
a) dies, or
b) completes a term of office and is not re-appointed, or

(

(

(c) holds office for longer than the relevant term mentioned in clause 4, or
(d) resigns the office by instrument in writing addressed to the Governor, or
(

e) is nominated for election as a member of the Legislative Council or of the Legislative Assembly
or as a member of a House of Parliament or a legislature of another State or Territory or of the
Commonwealth, or

() becomes bankrupt, applies to take the benefit of any law for the relief of bankrupt or insolvent
debtors, compounds with his or her creditors or makes an assignment of his or her remuneration
for their benefit, or

(g) becomes a mentally incapacitated person, or

(n) is convicted in New South Wales of an offence that is punishable by imprisonment for 12 months
or more or is convicted elsewhere than in New South Wales of an offence that, if committed in
New South Wales, would be an offence so punishable, or
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(i) ceases to be eligible for appointment as Inspector under clause 1, or

(j) is removed from office under subclause (2).

(2) The Governor may remove an Inspector from office for incapacity, incompetence, misbehaviour or
unsatisfactory performance.
7 Filling of vacancy
If the office of Inspector becomes vacant, a person is, subject to this Act, to be appointed to fill the
vacancy.
8 Effect of certain other Acts

(1) The Public Sector Employment and Management Act 2002 does not apply to the Inspector

and, in particular, Chapter 5 of that Act does not apply to the person appointed to the office of
Inspector.

(2) If by or under any other Act provision is made:

(@) requiring a person who is the holder of a specified office to devote the whole of his or her time
to the duties of that office, or

(b) prohibiting the person from engaging in employment outside the duties of that office,

the provision does not operate to disqualify the person from holding that office and also the office of

Inspector or from accepting and retaining any remuneration payable to the person under this Act as
Inspector.

Schedule 2 Savings, transitional and other provisions
Part 1 — General

1 Regulations

(1) The regulations may contain provisions of a savings or transitional nature consequent on the
enactment of this Act or any Act that amends this Act.

(2) Any such provision may, if the regulations so provide, take effect from the date of assent to the
Act concerned or a later date.

() To the extent to which any such provision takes effect from a date that is earlier than the date of
its publication on the NSW legislation website, the provision does not operate so as:

(@) to affect, in a manner prejudicial to any person (other than the State or an authority of the
State), the rights of that person existing before the date of its publication, or

(b) to impose liabilities on any person (other than the State or an authority of the State) in respect
of anything done or omitted to be done before the date of its publication.

Inspector of Custodial Services Framework of Custodial Inspections




Schedule 3 (Repealed)

Historical notes

The following abbreviations are used in the Historical notes:

Amended Legislation website Schedule
Am amended LW legislation website Sch Schedule
Cl clause No number Schs Schedules
Cll clauses o) page Sec section
Div Division pp pages Secs sections
Divs Divisions Reg Regulation Subdiv | Subdivision
GG Government Gazette Regs Regulations Subdivs | Subdivisions
Ins inserted Rep repealed Subst substituted

Table of amending instruments Inspector of Custodial Services Act 2012 No 55. Assented to 21.8.2012.
Date of commencement, 30.8.2013, sec 2 and 2013 (472) LW 30.8.2013. This Act has been amended
as follows:

Courts and Other Legislation Amendment Act 2074. Assented to 20.5.2014. |

2014 No 14 Date of commencement of Sch 1.2, assent, sec 2 (1).

This Act has been amended by sec 30C of the Interpretation Act 1987 No 15.

Table of amendments

Section Amendment

Sec 13 Rep 2014 No 14, Sch 1.2 [1]
Sec 16 Am 2014 No 14, Sch 1.2 [2] [3].
Sch 3 Rep 1987 No 15, sec 30C.
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